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NEW JERSEY SUPREME COURT LIMITS THE
APPLICATION OF THE OVER-SEVENTY

EXCEPTION TO THE NEW JERSEY LAW AGAINST
DISCRIMINATION

The New Jersey Law Against Discrimination (LAD) has long held that it is an unlawful
employment practice to refuse to hire or to terminate someone because of their age. LAD also
contains an exception to this general prohibition, which allows employers to refuse to hire or
promote persons over age seventy. The New Jersey Supreme Court recently held that the
over-seventy exception does not apply to situations where an employer does not re-hire an
employee after the expiration of the employee’s employment contract.

In Rose Nini v. Mercer Community College, et al., (A-13/14-09), plaintiff claimed that she was
a victim of age discrimination because at age seventy-two, after twenty-six years as an
employee of Mercer Community College, the College refused to renew her employment
contract on the basis of her age. Specifically, Nini alleged that College president told her that
people who stay on a job for twenty-five years “lose their general effectiveness,” that she had
“no right to be working at her age,” and that the College would not renew her contract on
expiration.

The trial court granted summary judgment in favor of the College, dismissing plaintiff’s claims
and holding that the decision to not renew Nini’s employment contract was not the equivalent
of an employment termination. Rather, once the contract expired, the College made the
decision not to re-hire Nini. As such, Nini was not protected by the LAD, as the College could
legally refuse to hire persons over age seventy.

The Appellate Division reversed, holding that a contract non-renewal should be considered a
termination and thus “outside the protection of the over-seventy exception” of the LAD.

The New Jersey Supreme Court granted certification. Despite settlement between the parties
prior to a final decision, the Supreme Court delivered its opinion given the importance of the
interpretation of the LAD and its impact on senior citizens in the workplace.

The Supreme Court affirmed the appellate court’s decision. Because the LAD “prohibits
termination and forced retirements based on age,” there is a “specific intention to protect those
employees over-seventy who have a pre-existing relationship with the employer from being



pushed out of the workplace based on age.” The Court observed that to construe the over-
seventy exception otherwise would “create a loophole …permitting employers to place their
aging employees under contract, [allow the contract to then expire and ultimately refuse to re-
hire the employee], thus precluding them from resorting to the salutary protection of the
LAD.” This would also effectively give greater rights to newly hired employees serving at-
will, than long-term employees serving under contract.

Additionally, the Court held that applying the over-seventy exception to non-renewal of
employee contracts would “not advance the managerial interests” at the heart of the exception.
While the over-seventy exception was included in the LAD to limit employers exposure to the
“financial and organization costs incident to hiring and promotion where an employee has
limited long term prospects,” the Court noted that the interests are “simply not implicated
where the employee is already on the job, requires no training, the organizational scheme is
not impacted, the employee is performing satisfactorily, and this issue is one of contract
renewal.”

The Court found that the over-seventy exception is limited in its application to “initial hires”
and does not apply to “workers whose contracts have not been renewed.” This interpretation,
whereby non-renewal of employee contracts are treated as terminations, “more fully advances
the aims of the LAD,” by protecting workers from being “pushed out of the workforce based
on age.”

The Nini decision once again emphasizes that New Jersey’s courts continue to apply LAD to
the fullest extent possible. As the Nini Court reaffirmed, LAD “is remedial legislation
intended to ‘eradicate the cancer of discrimination’ in our society and as such, it compels
liberal construction in order to advance its beneficial purposes.” New Jersey employers must
continually be guided by this principle in all of the employment decisions confronting them.
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